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The Monarch News Carrier* 

                                                             “For the Serious Real Estate Professional” 
__Volume V___________________________________________       January/February 2011___ 

* Nothing contained hereinabove is intended to be legal and/or tax advice and is offered solely for instruction. Any legal and/or tax questions should always be 
addressed to licensed legal and/or tax professionals. Further, nothing herein is designed to replace or modify, in any way, the policies, procedures and 

instructions of any licensee’s managing broker and/or brokerage firm. 
****************************************************************************************************** 

            GREAT NEWS FOR REALTORS® FROM A VIRGINIA CIRCUIT COURT 
 

The Circuit Court of the City of Norfolk recently reaffirmed a Broker’s right to be paid a commission under what 
has traditionally been considered the “grace period” of listing agreements. Judge Everett A. Martin, Jr. determined 
that  the word “sold” in the instant listing agreement meant “contracted to sell”and did not include the actual 
settlement of the transaction. As such, any contract ratified during the grace period (also known as the “tail  
period”) of the listing agreement entitles the broker to his commission provided the buyer so contracting to  
purchase was introduced to the property during the term of the listing agreement.. Ware Creek Real Estate Corp. 
v. J&R Enterprises, et al   (New Kent County Circuit Court, Civil No. CL10-90, December 9, 2010).   
 
The facts of Ware Creek are relatively common. Broker and Owner had entered into a 6 month “Exclusive 
Authorization to Sell” listing agreement with a term beginning October 16. 2007 and expiring at midnight on May 
1, 2008. The Agreement provided in pertinent part that:  “…if within 90 days after expiration of the initial period  
of time or any extension thereof, the Property is sold or exchanged by the Broker, by Owner, or by any other  
person, to a purchaser or purchasers to whom the Property was shown, offered, or introduced by the 
Broker….Owner agrees to pay Broker the Fee.” 
 
The Agreement expired on May 1st 2008 without any extension; however, Owner entered into a contract to sell the 
Property on June 2, 2008 with a settlement date to be determined. Owner did not involve Broker in the Contract. 
The sale was settled on August 19, 2009. Owner contended that Broker had not earned his commission because  
the sale was settled well after the term of the Agreement plus the 90 day grace period.  
 
By his opinion letter dated December 9, 2010, Judge Everett overruled the Defendant-Owner’s demurrer, 
concluding that a broker’s fee is earned at the time of the contract ratification even if such occurs after the 
expiration of the listing agreement but within the post-expiration grace period provided  
therein (90 days in the instant case). He added that the Standard Provisions incorporated into the Agreement 
bolstered his construction of the word “sale” stating: “Paragraph G provides ‘In the event of a sale of the Property,  
Owner agrees to convey the Property to any purchaser…by general warranty deed…’ Sale thus precedes 
conveyance.” (Emphasis Added) He added that the Owner would also be liable for the commission if the contract 
failed to settle due to Owner’s default. 
  
Although the 4th Circuit’s opinion may not be binding as to the entire Commonwealth, it provides considerable 
persuasive authority as to other circuit court jurisdictions and goes a long ways toward boosting this long-held 
position regarding the point at which a commission is earned: essentially, when a ready, willing and able buyer is 
produced—and in this case, enters into a contract with client/seller.  
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equires all residential contracts of sale to contain a notice informing 
the buyer of his/her right to challenge the tax assessment of the property within 60 days of purchase.  The contract must 
contain a statement in substantially the same form as the following: “If any real property is transferred after January 1 and 
before the beginning of the next taxable year to a new owner, the new owner may submit a written appeal as to a value or 
classification on or before 60 days after the date of the transfer. 
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6861 Elm Street 
Suite 100 
McLean, VA 22101  
703.852.1730  
703.852.1750 Fax  
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1015 31st Street, NW 
Suite 300  
Washington, DC  20007 
202.298.6270 
202.298.6275 Fax 
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�(��%�������������������� 
675 North Washington Street 
Suite 435  
Alexandria, VA 22314  
703.852.7700 
703.852.7719 Fax 
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210 7th Street, SE  
Suite 100  
Washington, DC 20003 
202.546.3100 
202.546.3101 Fax 
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�	�,�)���%����������
205 Van Buren Street 
Suite 215 
Herndon, VA 20170 
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602 S. King Street, Ste 200 
Leesburg, VA  20175 
703.771.0000 
703.890.0830  Fax 
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14540 John Marshall Highway 
Suite 208 
Gainesville, VA 20155 
703.753.0771 
703.581.1310 Fax 
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%����������������� 
6800 Backlick Road 
Suite 303 
Springfield, VA 22150 
703.852.7710 
703.852.7717 Fax 
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��%�������.����	%�������
��%�������.����	%�������
��%������� 
4800 Hampden Lane  
Suite 200 
Bethesda, MD 20814 
240.482.0589 
240.482.3722 Fax 

Middleburg, Virginia Office 
7 West Washington Street  
Suite Y 
Middleburg, VA 20117 
540.687.5529 
540.687.5531 Fax

For more information about all of our real estate services, visit our website at:                             

                   www.monarchtitle.net
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